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Who am I?

• Karen Williams: Principal Solicitor ADA Law

Lawyer, Social Worker & PhD(I) candidate (UNE)

– Looking at Innovation along the 
Home/Hospital & Aged Care Pathway.



What does ADA Australia 
& ADA Law do?

• We are part of Older Persons Advocacy 
Network – OPAN.

• Assist people to resolve concerns 
regarding service provision, &

• Assist people to seek a “tailored” 
response to their decision-making 
concerns. Often in a Tribunal setting.



This Session

Foundation: Overview of National Decision-Making Principles

Goal: Overview of Supported Decision Making 

How: Mesh/overlay with substitute decision making?

Tools: for Supported for Decision Making

Overall policy positions, problem solving and onboarding new clients for 
change?

Ways forward



National Decision-Making Principles

• Presume the person is their own Decision Maker
– Unfortunately, this presumption is often “flipped” on entry to 

residential aged care or receipt of care services generally.

• Equal Right to Make Decisions

• Right to receive support to let people make, communicate & 
participate in decisions that affect their lives

• Will, preferences and rights to inform decision making

• Laws must contain safeguards to prevent abuse and undue 
influence

• Equality, Capacity & Disability in Commonwealth Laws, 2014, ALRC 
Report 124.



Support is not always 
obvious -

• Attorney, and only attorney?

• Family equate to support network?

• How do we know?

…

– ASK the Older Person, who they would like 
to support them to do ……… (whatever the 
decision to be made is).

– Understand who may have previously been 
the supporter (substituted judgement).



Substitute not to be the “norm”

• Despite the work of the ALRC and talk of 
rights framework, this is not what older 
people are experiencing.

• From my perspective we are seeing older 
people:

– NOT participating,

– NOR being communicated with,

– NOR experiencing support with their 
decisions,

– EXCLUDED from their own lives.



The Mighty Swap – Trap 

• Somehow the Attorney (or Financial 
Manager, Administrator or Agent or 
Enduring Guardian etc.) becomes the 
client???

• They become the customer, advocate 
and decision maker, and only they need 
to be communicated with.

This  Photo by Unknown Author i s licensed under CC BY-SA

https://www.geograph.org.uk/photo/956353
https://creativecommons.org/licenses/by-sa/3.0/


Invisibility of older person through non-inclusion



Key factors for ‘Inclusion’ 

You/Me

Decision-
Making 

Capacity

Some Control 
over your 

Environment

Supportive 
Network

Independent 
Health 

Professional

Communication 
Skills



Cognitive Decline 
Partnership Centre

• Policy work completed for Aged Care

• SUPPORTED DECISION MAKING IN AGED CARE: A 
POLICY DEVELOPMENT GUIDELINE FOR AGED CARE 
PROVIDERS.

– Audit tool developed.

– Policy Framework recommended.

– This provides the fundamental rights based 
shift in consumer centred culture required in 
Aged Care



Dementia Rights

• Last major disability to benefit from a 
“Disability Rights” focus.

• Does not fit well with how care is 
currently delivered with strong reliance 
on substitute decision making and 
older person not being included in 
decisions that affect them. 



Convention on Rights of People with a 
Disability

• Made to measure approach.

• Organisations can develop Supported 
Decision Making Policies ensuring 
consumers can access “support”.

• Part of “onboarding” process for new 
clients (and their families) to explain how 
the service will be relating to the older 
person and identifying what supports are 
required and who the adult trusts to 
provide support.



Professional Approaches: (Sinclair 2021)

Aspect of Practice Individual advocacy Relational practice

Understanding decision 
making capacity

Individual, the person is the 
decision maker

Sensitive to the person’s 
supports

Assessing decision making 
capacity

Formal assessments- Bright 
line ‘all or nothing’ 
approach to capacity

Informal & fluid 
approaches. Transitioning 
through supportive 
approaches over time

Involvement of family & 
supporters

Excluded entirely & viewed 
with suspicion

Actively included and 
encouraged. Opportunity 
to build Relationships 

Managing Undue Influence Singular decisions only Education, advising, 
negotiating & non-
adversarial



Can we knit these approaches together?

• Yes –

– Health-Justice Partnerships

– Inter-disciplinary approaches 
to training – (advocacy & 
clinicians & care providers).

– Identify the high-skill level 
required to facilitate & include 
older person and their 
supporters.



Key actions:

Develop a high-level policy 
document which states the 
organisation’sapproach to 
decision-making, capacity and 
consent (and assent) 

Persons who require support in 
decision-making must be provided 
with access to the support 
necessary for them to make, 
communicate and participate in 
decisions that affect their lives

Key steps to 
implementing a 
Supported 
Decision- Making 
approach as 
organisational
policy:



Key 
Actions 
cont’d:

The will, preferences and rights of 
persons who may require decision-
making support must direct decisions 
that affect their lives.

Laws and legal frameworks must 
contain appropriate and effective 
safeguards in relation to 
interventions for persons who may 
require decision-making support, 
including to prevent abuse and 
undue influence.

• See recent prevalence data



Recent AIFS Elder Abuse Prevalence Study

• Surveyed people 65+ who were 
residing in the community.

• 14.8% of those surveyed experienced 
elder abuse with most common forms 
being:

– Psychological

– Neglect



Elder 
Abuse:

More likely to 
experience it if:

Poor health & 
disability

Poor mental health

Lower socio-
economic factors

Less social contact 
and feeling isolated



Who 
commits 
Elder 
Abuse?

1 in 5 are sons or 
daughters.

1 in 10 were 
intimate partners.

Overlap with Family & 
Domestic Violence 
population.



People 
with 
Dementia 
at Risk

People with dementia (disability) have 
been identified at higher risk of financial 
abuse by their attorney.

Attorneys often prevent access to 
advocacy, which can also be endorsed 
by Aged Care Services, which may cut 
off further support for the older person.

Half of people surveyed for the Elder 
Abuse Prevalence Survey had completed 
an Enduring Power of Attorney.



Conclusion



Suggestions:

• Seeking training on Supported Decision Making. 
Cross-professional training is best!

• Establishment of Health-Justice Partnerships, 
remembering legal advice is targeted toward the legal 
consumer, and your legal advice will differ from that 
of your consumer.

• Organisation-wide policies for supported decision 
making lifted from existing documents, and part of 
onboarding - setting expectations of care, checklists.

• Have “how do we?” conversations & talk to us!



Thank you

info@adaaustralia.com.au


